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Before:[liNTER,[BARKER,[Ad d HALL, Tircuitlildges.[F]

Defendants-appellantsTddd[Mewman(add[Ahthony[E€hiasson[]
appeallfdom [jild gments[@t@dnviction[Ehtered (ah[®ay[8)2013 [Ehd
May[14 (2013 [idspectively,inlthe[Ehited [States[Bistrict[Ebu rt[falr [fHe[F]
Southern[@istrictla{New [¥brk[{Richard Nivan,[Z)[#dIlowing[&l]
six-week[jhiryCitialCdnCehargesCalfebnspiracy[tblchm mitCihsid er[]
trading[&hd [idsid er(ithdinglin[&iolation (B 181l S.C [8[571 [Edctions[]
10(b)ladl d [33[6flfhle[Sdcurities[EkchangelAktlafl1934, [SECIRL les[1db 5[]
andlibbs-2,[&hd [18[11.s.c [BI2]TRecause[ie[@overnment[#iled
present[& fficient[&Vid enceliHat[iHe[défendantsldilifully[Bdgaged H[]
substantivelinkiderlfrhd ingladlalkdnspiracylfalédm mitlinkid erlfthd ing[]
in[iolation[GfiHe[fdd eral(Edcuritieslaws,lade[Fdverse[Mewman([zhd
Chiasson’slédnvictionslahd [Fdmandlith[idstructionsltd[dismiss[ine[:]
indictmentlad(itlpértainslfalthem [with [pdejud ice. [

StepHENBisHBEIN[{@ohn Al [Nathanson,[Eson[.[F]
Swergold,[&d[iHe[Bdief),[Shearman[&ISlerlingELp,[F]
NewEYork,EN Y, Eor [ efendant-Appellant[ZFodd[]
Newman.[:]

MARKEF.[IPomerRANTZT(Matthew[Eh.EiEarhart; (]
AlexandralAlE.[Bhapiro,[DhnielldIOrNeill,[#&remy[]
Licht,[Shapiro,[Arato[&l[1dserles[11 P,[Kew[¥brk,[]
NY;EGregoryliR.[ENorvillo,[ENorvillo[LP, N ew[f]
York, (2N Y(Edn Cthelitrief), CBaul,Cilveiss, [ Rifkind ]
Wharton&[:BarrisonLLP, [N ew [Mork, N Y, Cdr[E]
Defendant-Appellantl&hthony[Ehiasson.[[]]

ANTONIAEM.[Arpsi{Richard (. [Darlowe,[Micah[£]
W.J.[Ehith,[Blent[S1Aible,[ad [iHelbdief) [Aksistant[:]
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United [Bfates[Altorneysliok[BteetBharara,fihited
States[Attorney,[Bbuthern[Mistrict(afNew [Mork,[F]
New [¥brk, [Ny, [fat Appellee.[[]

Iral®A.[Ebinberg,[@drdan[l[Ektes, [Hagan[Stotten,[I]
HoganlEbvells[tsEl p, [Nlew [¥brk, [Nl [3dshual]
Dratel,[Edw [OFfices[ailidshualiBlatel, [BlC. [New( ]
York, [NlY,Hal[Ahicus[€liriaeNhtionalAksociation [&f ']
CriminallBkfenselfdwyers.[7]

BARRIN GTON[D.[PARKER, @ircuitliildge: (]

Defendants-appellants(Tddd[Newman[add[Ahthony[€hiasson[]
appeallfidom [jildgments[atddnviction[Ehtered [ah[May[9)2013 [Ehd
May[14 [2013 [Fespectivelyinllfhe[fihited [Bfates[BistrictlCbu rtlfdr [{hle[T]
Southern[@istrictla{New [¥brk[{Richard lNivan,[Z)[#dIlowing[&l]
six-week[gd ry[#dialliah (¢hargeslafzécurities#laud [t [Miolation
sections[Ab(b)[ahd [(Bb[af fhe[Bbcurities[Exchange[Act[at 934 {the[[]
«1934[Alct™),[@8[E1at.[891 [B04[(dod ified [E3[EMmend ed E[AB[.S.C [E3[T]
78j(b),[Z8ff),[8dcurrities[ad d [Ekchangel€bmmission [{SEC) Rl les[1db-5[%]
and[bb5-2[1dod ified [ai[T7[€]F R [85[240.10b-5,[240.10b5-2),[Ehd
u.s.c.[ElB]add[Ednspiracylfledmmitl&dcuritiesErhud [inl¥iolation 4]
18leils.c [&lk7 1. [FD

ThelGovernmentl@lleged[tat[alddhortlafld@halysts@lAriousZ]
hedgellindslahdihvestment[HrmsCabtained (b aterial, CilonpublicZ]
information[Zfrom [(lbmployees[ZbfliTbublicly[ftraded[ftechnology[f]
companies,[Sared[itl&mongstl8dch [Bdher [ahd (S bsequently[phssed ]
this(lihformationCitb[fthe[fdortfoliothanagersEdt[ftheirlCrespectivelf]
companies.[EThelfiGovernmentlEidharged [N ewman, FA[Eportfoliol]
manager(i] atlil] Diamondback[Z] Capitall:] Management,[il] LLC[Z]
(“Diamondback”),ldnd E@hiasson,Calfdortfoliolithanager[at[filevell]
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Globallidvestors,[11P.[{Level[@lobal™),adith (ilifu lly [hrticipating[£]
in[iHis[idsiderlithding[8dhemelBY[ithd ing[in[Edcurities[BAsed [ah [EHe[]
insidelidformation[dllicitly[@btained (b} [fHis[gtoupafl@halysts.JDn ]
appeal,[ENewmanliahd [Ghiassonthallengelithe[slifficiency (ol ithe[ ]
evidenceladlfal€dverallelbments(aflfhle(atfense [ad d filrther[adguelfhat[T]
theldistrict(&du rt(edred [Enlfaliling[falinlstru ctlfte iy [fhlat[ilmlu st(fihd
thatCrhlEHippeelfknewfihatlEihe[Tinsider[fdlisclosed itonfid entiall:]
informationlinlédchangelfak [alpérsonallBanefit. [l

WelagreeliHatliHeljulry[idstructionGilas Edroneousligcauseliade[:]
concludelthlat,linl&dd erlfaldustain [alEdnviction[fdrlinkid erlfthd ing, [hle (]
GovernmentliflustlgtovelBdyond[alidasonableldbubtliatliHeltippeel:]
knew [fHat[ah[iHsider[dlsclosed [Ednfidentiallidformation[addliHat Hé[]
did[8d[id[EXchangelfdr[alibrsonallbénefit.[[fNAoreover,liade[tibld [¥Hat[]
the[®elidencel[Waslihsufficientlib[Ehstain[Elglilty[Merdictl@yainst[T]
Newmanl&hd[Ghiasson[Edr W olféasons.[IErst,[fe[Hovernment’s[L]
evidencelaf@ahylnkrsonallhknefitlfdceived (b [tHelalleged [idsiders[i]
wasllinsufficient(Eo[[8stablish Cith e[Hip p er Cliability Crom Evhich [
defendants[plirported [tib peeldihbility [Wou Id [dkrive. (IBkcond, [EVen[f]
assumingltHat(telddant[&Videncelnkfered [Bh[Helidsue[afpbrsonallT]
benefittivasdufficient,Eilv hichEilve[fdoncludelfitFivasEihot, fihe[]
Governmentlpresented (mlo[el/idencelihat(N ewmanl@&hd [[@hiasson[t]
knew [iHat[fHey[lerelithd inglahinformation[@btained (frbm [flsid ers[T]
in[¥fiolationleflthloselinlsid ers’[fidiu ciaryldi ties. [E

Accordingly (W elftbverselithelichnvictions[dfiN ewman[iahd
Chiasson[ah[all[Edunts[ahd[Fdmand[adith[structionsidldismiss[iHe["]
indictmentladlitlpértains(falfhlem [wlith [pdejudice.[]

BACKGROUNDI[Z]

This[&dseladisesftbm [iHe[Gbvernment’slahgoinglitlvestigation ]
into[&ll spected [isider[ithdingl&dtivity[BilHidd gelfilnds. [l [Enuary[£]
18,4012 Fthe[fGovernmentfdnsealed Edhargesfdgainst(iMi ewman, [£]
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Chiasson,[and[Edverall@iherlitlvestmentlfitofessionals.f@h[Edbruary[]
7,[2012,[aldand [ilry[fdtu rned [ad [inld ictm ent.[F@h (Al gu st(28, (2012, []F']
twelve-counti8upersedinglihdictmentlE82[f2[d r [Fl21[F(RIS) Eithe[T]
“Indictment”)[was[filed.[THountOnelafltheliihdictmentlicharged
Newman [€hiasson,[2hd[2lzd-defendantldith[Ednspiracyfd[Edm mit[Z]
securities(frhud ,[inliolation[a#( 180 S.C [8l671.[EAch[BH{Ebunts[Fv o[X]
throughlEiveleHarged [Nlew man[2dd[8dch [BHEbunts[Sik[iHrough[Tén[]
charged[€hiassonliith[€dcuritiesrthud [inl¥iblation[&il&dctions[L0(b)[]
and [E2(afliHe(1934[Akt [SEC[Rliles[T0b-5[an d [105b-2, (A d (T8[Tls.C .[8IF]
2.[dR[eb-defendantlitaslcharged [tith[Bdcurities(#laud [id[Tounts[Z]
Elevenladd[Tvelve.[1]

Atlirial [HHe[Governmentlftesented [EVidenceliHat[&lgtoup [GH]
financiallidnalysts[idxchanged [finformation[fhey[Zdbtained [[from
companylfinsiders,[lboth [Edirectly[fand EiinorelEbften[Tndirectly [E]
Specifically,[#he[Bovernmentlalleged [hatl{heselahalysts[Fbceived (]
information(ftomCimsidersCak(Dellfahd (N VIDIALdisclosing[Ehosel]
companies’l8drningslilimbersBéforeliHeylitlere[fliblicly[Fdleased fHlT]
Dell’sEiMay[22boslahd CAugustl2boslEhrningslahnouncementslahd[]
NVIDIAs[May[2008[8arnings[Ehnouncement.[fhese[dhalysts[ten[]
passed [tHe[iflsid elilformation[tdlfHeir[Ebrtfoliolmlanagers,linlcluding[T]
Newman[&hd[Chiasson,[ho,lid[fd rn [Ekecuted [tdad eslid[DlellEhd [F]

Newman[ahd[Ehiasson[lerelEdverallstepslédmoved [flom [iHe[ ]
corporatelinlsiders[2hd[fHere[wlas[Ab[EVid enceltHat[Either[Wlas(Blvare[T]
of i e[Bdurce[aH telidsidelid formation.[IMWith [Fdspect[td[iH e[De ]
tipping[ithain,Cthe[f&videnceliktablished CthatFRob[[Ray[fafDell’s[]
investor[¥élations[dkpartment[fibped[idformation[¥égarding[Mell’s[Z]
consolidated [[8arningsCdumbersCib[f8andy[EG oyal,[fan (dnalystat[]
Neuberger[fBerman .G oyalfin[HurnligavelfthelfinformationEfo[£]
Diamondbacklahalystlidsse[Tortora.[idortoralid (il rn¥dlayed [the[F]
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information[¥d[his[fdanager[Mewman[a$(iel[abltd[atherlEhalysts[Z]
includinglfLevellZ&loballfAnalystZpyridon[f¥Sam”[Ad ond akis.[Ell
Adondakis(then[plassedalong[the[Delllfit formation[Zd[Ghiasson,[I]
making[Rewman[ahd[E€hiasson[fHreeladd fdurlielelsfdmoved ftbm
thelinksidelfipper,[Eekpectively.[El

with[tbspect(tb[ithe[N VIDIALHppinglthain, Cthe[evidencel]
established [tHat[Chris[€hoila{XIVID1A s[fihanceliihit[tippedidside[]
informationlftbCHyunglilim ,FdEfbrmerEdxecutive fdtEtbchnology[f]
companies[Broadcom[Horp .Lahd[Alteralorp.,[athom[@hoilkhew[:]
from[&hurch.0fim [hssed [tHelidformation[td[2d-defendant(Danny[]
Kuo,&dadalystlathittier[THust. [l oleit cu lated [fHlelinformation
thelglouplaflaialystlfriends,cluding[Tdrtoraladd [Ab ondakis,&ho[T]
in(flrn[ghvelthelid formation[#d[N ewmanlahd[Dhiasson,[faking[]
Newmanladd[Ehiasson[falur[elrelsliem oved [frbm [fhlelinkid elfippers.[F]

Although[fRay[flandEchoilihavelfyetEkoliTbe[fcharged [£]
administratively, Celvilly,CakCetiminally[frlidsid er[(ddad ingCak[ahy[T]
otherlWrongdoing,Lthe({Governmentlicharged(that(:'N ewman[fahd[]
Chiasson[erel‘ctiminally[iablelfbr[fihsider[ttad ing[fHecause, CAk[T]
sophisticated [idaders,[fey[mMust(hhvelkhown[tatlidformation[Mas[:]
disclosed [BY[insiders(in[Bieach [8H{alfiH uciary[diity [ahd [Ebt[Fdr[Edy[]
legitimatelédrporatelpiirpose.[i]

Atlite[&lbsel&f{&Vidence [Nlewman[ahd [€hiasson[iloved [fr[AIF]
judgmentCidflidcquittallZpursuantdoEkederal ERu leEdflEiE riminalX]
Procedure[2b.[TdTheylatguedihatlthere[fas[fiblEVidencelithatlfhe[]
corporatelidsiderslirovided[idside[dd formationlid[ekchangel#dr[al:]
personallBénefititlhich[islidquired [fd[&dtablishtip per[iidbility[iihder[]
DirksiM S E.c.,[ab3li .s.ehsl{1983).[IBecauselalip pee’sliability[:]
derivesEftom [thelTdiability ColfftheHipper,EN ewman[fahd [[Bhiasson[]
argued[that[ihey[ftbuld Cilotlibe[Fbund Cgluilty Cafiihsider[ttad ing. [E]
Newman[ahd[{Bhiassonlalsoliarguedthat,Cebenlitlithelichrporate[]
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insidersUiihd [f¥dceived [Eljbrsonallhénefitlin[&Xchangelfdr[iHelitsid e[]
information,[iHere[las[Ab[&VidenceliHat[fHeylkhew [Aboutlahy &l ch[I]
benefit.[FAbsent[&d ch[kKhowled ge,[EppellantslZigued [iHey[Wlere[Hbt[7]
awarelaf,CakCplarticipantsCih, [helHippers’flaudulentlhreacheslalfl]
fiduciary[dlities[fd[DleN[aRIVIDIA [Ehd[@duld [Hbt(Bé[@dnvicted
insiderlithdinglithd er[Birks.[FililiHelalkernative,[Bppellantslidquested
that[iel@durtlistructlieljury[tHat[ilMustlfihd[Hat[Newman[Zhd
Chiasson[Knew [fhat(fhlelédrp oratelinkid ers[Bdd [disclosed [Ednfid entiall]
information[far[pdrsonallBdnefitlinladd er [l fih d [fhlem (g ilty [

Theldlstrict(Zdurt(fdserved[dkcision[ah[fHe[Rhlle[2b[iotions.[E]
withliéspectldd[ihelappellants’kbquested Gl ry[icharge [ hile[fhe ]
districtlcburtlatknowled ged [dhatlEheir(plosition[Was[Fbupportable[Z]
certainly[bly[ihe[1dnguagelalf Dirks,”[Fr [B595:10-12, Giflallitim ately[T]
found[tHat[it{Was[ednstrained (b [tHis[Court’sldkcision[Fd[SIE.C.[ET]
Obus,[6I3[ERd [ZF6[{2d [E1r [2012),[Which[idted [fHe[elbments[afltip peel ]
liability[WithoutCdnumeratinglidnow led gefdfl“alfdersonallfHenefit[{]
received [hly[thelGd sider[ab[alZéparate[2lement.[T0r .[B504:3-3605:5.[E]
Accordingly, [fHelHistrictledurtléid (ndtlgilve[Nlewman[&d d [Ehiasson s[Z]
proposedEjliryCihstruction.[Mihstead,[the[districtCtburtligavefthe[T]
followinglitlstructionslan [fhle(fip p ers’[inkent(ad d [fHe[pérsonallbdnefit[T]
requirement:[E£]]

Now [ilydulfihd EHat(Mr [Rhylad d /or[Mr [Ehoilhdd [alkd u ciary[F]
orlidther[frklationship Edf{ftkustfdnd [Fdonfidenceldith Etheir (]
employers,[fdhen[YouEmustEiextEdonsider[Evhether(fidhe ]
[Glovernment[Haslproven[kyond@l¥éasonable[doubtlihat[]
theylidtentionally[Bieached [fHatldlity[a#{thistlah d [8dnfid encel[Z]
byldisclosingliaterial[,]libnpubliclidformationfdrliHeirl@wn[]
benefit.[]

Tr.[4030.[2]]
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onlelissuelatieldppellants’likhowledge [iHeldlstrictladurt[F]
instructed [fhle(jiiky:[i7]

Tolmleet[itd[blirden,fHelfGJovernmentlilustlalsolplovelbdyond ]
altdasonableldoubtlthatltheldefendant(§bulatelzbnsidering[L]
knew(thatCthelithaterial, EHonpublicltihformation[fHad [Heen[t]
disclosed [hly[theld sid erid [hireach Calfalidlu ty ol tu stlahd [£]
confidence.lldThelfmere[fkeceiptlEibflimaterial,[chonpubliclt]
information({By[fd[fd efendant,[idnd Edvenitkading[Edn[fthat[]
information,[islibt(&d fficient;[Héflu st(hAvelkh own iHatlitliidas]
originally[disclosed (b} [#elidsid er[id[idolation [aF aldlity[af]
confidentiality.[:]

Tr.[2033:14-22.[F]

onlBkcemberli,[2012 [tHeljilry [feturned [alkérdictlaflgl ity [aA ]
alllédunts.[(IThel@istrictlédurt(8libsequently[dkbnied [tHel@ppellants’T]
Rule[Zd[mlotions.[7]

on[May[2][Z013,[fHeldistrict(Edurt[Edntenced [(Newman
aggregateltdrm [GHE4[fonths [ithprisonment,fd[Bé[fdIlowed By [Ehe[T]
yearlidflshipervised[irklease,[finp osed [EA[E8500Ethandatory[fsbeciallt]
assessment,[ahd[Btdered[Mewman[td[jhy @81 [idillion[fihe[Ehd
forfeit(§l737,724.[TI0n[(May[[1B (2013, [iheldlistricticbu rtlskntenced
Chiasson[td[Eh[&§gregateltdrm [aHZ8[idonths’lithprisonment,[td[hb[]
followed [y [fdnelfyearfdflEdupervised [Crelease,fimposed FAEg600[ ]
mandatory[§geciallddsessment,[ad d [&dd ered [iim FdlEhy (BE3Eillion ]
fine[&thd [fdrfeitureldd (&h[& ountlabt(fd[ekceed (bl illion 2[Tohis[E]
appeallfallowed.[[]

Theldistrictlédurtld bsequ ently@tlﬂelﬂrfeitu relamount(atl$l 382,217 [£]
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DISCUSSIONLE]

Newmanl:ahd[EGhiasson[ithiseFaAlidumberEafArgumentsan ]
appeal.[1fBecauselfelfdoncludelithatCthelfjliryfihstructionsEidere[]
erroneouslahd[fHat[tHere[Maslidsufficient[&Videncel¥d &l pportlihelf]
convictions,sule[ad d ress[Bhly[theladgu ments[idlevant(tdltHeseliskues.[7]
welFdview [lry[itlstru ctions[dalHdvoliadith [(Fdgard Edlshether[iHeljilry ]
wasliisled [8dlidad equatelylitiformed (BBout[iHelap plicable[tal . [[Hae[]
United[States[IMoran-Toala,[Z46[EBd (334, (3442 [E]r [2013). [

l. Theltaw[eflinsid er[Tading[]

Section[Z0(b)[atliHe 1934 Akt [T S.C [E[Z8j(b), (Rt ohibitsEHe[F]
uselfin[&dnnection[wlith [fHelflirchaseldi(&dle[Gilady [&dcurity (TTTfAm (]
anylimanipulativeliorideceptivelfd evice for[Econtrivance[fin (]
contravention[&f[§il ch (il les[2d d [FEdgu lations[&d[fHe[Ebm mission[Elay[]
prescribe[HH T AlIthough[Séction[1d(b)[adas[dbsigned [23[Eldtch -all]
clauselfd[pleventlfdaudulentlpractices,[Ernstl@I[Eknst[&[Hochfelder,[F]
425[11.5.[185,[202-06[(1976),[nbither[tHe[Edatute[nbr[fHe[Fdgulations[T]
issued EpursuantlbEid, Fihcluding[ERule[Z10b-5,CelxpresslyEdrohibit[£]
insider[ittading.[TRather,[thelinlaw fuInessCalffihsid er[fttad ing[Fid[]
predicated [@h[ie[Rbtion[fHat(idsider[ithdinglisl ltype[atEdcurities[]
fraud[ploscribed (A [Skction[Ed(b)(&hd [Rule[10b-5.[{&be[ ChiarellaliT]
United(Sfates,[245[611S.[242 [#46-30[{1080).[1]

A. Thel®Classical”[add [EMisappropriation”[Theoriesafl]
Insider[Tdadinglt

ThelElhssicalliHeory[HbldsliHat[alEdrp oratelinlsid er {5k ch[ad[ah ]
officerl@tiirector)(iiolates[Séction [10(b)[Ehd (Rl le[20b-5[1Y [frhding[t]
in[felcbrporation’si&écuritieslah [fhe[hhsis[af i aterial (abnpublic[Z]
information[&boutltHel2drporation.[{id.[5i[230.[Hilind er[iHisideory, ]
there[is[2lEP ecial Edelationship [ofltdust(Ehd [EdnfidencelBbtweeniHe[T]
shareholders[aflalkdrporationladd [fHoselinlsid ersbitho[Havelabtained
confidentialllthformationCby Crbason Calflitheirplosition[Within [that[]
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corporation.” [l .[E1(228.[FAls[&llfdsu I1t(atidisEdlationship,[Edrporate[]
insiders(tat[ibssess[iaterial [Hbnpubliclidformation[Rhve [EAldlity[F]
to[dlsclosel{dr[td[&bstain [fdom [fthd ing][Bécauselat{ide[Fecessity o]
preventing[alkdrporatelinlsid er[ftbm [TT Tk [in g][iih fair[2d vantagelaf(™]
[TTFhinformed [III8tbckholders. (il [al748-29(citation Bthitted ). [E]

In(adceptinglthis(tHeory afliflsider(fthding,[fHe[Sd premel€burt[]
explicitlyirejected the[fdotion [df(Halfidenerallfid uty[EBetweenFdII[]
participants(iih[ftharket[ftransactionsCib[Eforgolfdctions(tHased Edn[f]
material, [flonpubliclid formation.” Fd.[AHDB3.[TThstead ,[The[ourt[F]
limited [tHe[Edopel&t{itsid er[trhding[ihbility (td[&ituationslddhereltHe[]
insider[hhd [Fa[dlity[¥d[dlsclose[Htisingfdom [Eldlationship [altdust[£]
and[itbnfidenceliHetweenifarties[itb[(alftransaction,” such[ak[that[T]
betweenledrporatelafficersladd[sHareholders. Tl [at230. [

Anllternative,[blutCaverlapping,[theoryColffihsid er[itading[F]
liability [@dmmonly[2alled [Eelfmisappropriation”[fHeory,[Ekpands[L]
the[BtopelaFidsiderlidadingHihbility[{d[Edrtain[Bther[Fbutsiders,”[[]
wholdb[Bdt(RAvelady il uciaryladlatheridlationshipfolalEdrporation[f]
orlfits[Zshareholders.[Tliability Cthay[fattach (5 here[Zan [Houtsid er (]
possesseslmateriallibn-publiclidformationEbout[&lddrporationEhd
another[pbrson[iibes[tHatlidformation[¥d[tade[id[Bteach[af &ldL ty[T]
owed [fd[tHe[@Wner.[fillnited[States[Z @ Hagan, [521[11.5.[642, [852-53(]
(1997);[Eihited[States(¥ I Fibera, [@89[E bd [(§96,[§99-600[2d [Er.[1993).FIH[]
other[f ords,[[8uch[fdonductliMiolates[ZSection[fllo(b) becauseltthel]
misappropriator[Bdgageslinldéception[By[tetendingEloyalty[idliHe[T]
principallihile[Zécretlylcbnvertinglfhelpkincipal’slidformation[fdr[T]
personallgdin.” Obus,[693[ERBd [atZ85[{cltationslamitted ).[F]

B.  Tippinglfiability[El

Thelfnsider[#tadinglichse[1dw, [hlowever [id[not[iebnfined
insidersl@tliisappropriatorsldholtrhd elfdr[ideir[Gvn[Edcounts.[FH.[7]
at[2B5.[THourts[hlavelekpandedihsider[iladingliability [fd[Fbach[F]
situationslwherel@helidsiderlak[misappropriatorLin [plossession [l ]
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materialladnpubliclitformationl{the[Etipper”)@desadt Himselflithd e[F]
butldiscloseslieliformation[fd[&h[alitsider[{@Hippee”)dholtHen[T]
trad es(ah [fHe[BasislafliHelinformation[Béforelitlis[fli blicly[disclosed .[E]
See[Dlirks,[463[11.5.[21[659.[FThe[Elem ents[at{tippingTihbility [ate[iHe[T]
same,[tkgardlessCalf{ s hether[thelfippersCduty[farises[Tind er[thelT]
“classical”[ai[iHe[*hisappropriation”[Heory.[F@bus,[693[E13d [at[285-
86. ]

In[Birks,[fHe[Slpremel€burtlad dressed [fHelHability[aflalkip peel:]
analystlivholfceived [Material [Adnpubliclinformation[aboutlpdssible[f]
fraud[atlad [inku ranceledmpanyftbm [ad el6flfhe inlsuranceledmpany’s[E]
formerlatficers.[flirks,[463[11.5.[21(848-49.[FFthe[Ehalyst[fdlayed [fHe[F]
information[ftb[f8bm e Edf(His[(dlients[fd ho[f erelfihvestorsiih [Fthe[T]
insurancelcbmpany,[@hd[Edmelaffhem [Ed[Ed rn [8b1d [feir[Bhares[T]
based [ah[iHel@halysts(tip [l .[(FFfhe[SEC[eharged [tHelEhalyst[Dlirks[t]
with[@ldingl@hd[@betting[Edcuritiesfdaud (bl [¥dlaying[EdnfidentiallZ]
and[mhteriallinkid e[ilformationlfolpéop le[Svh olfthd ed [fhle[stb ck. [l

In(¥bviewing[Zhelappeal,[the[Dourtlakticulated [thelgeneral X
principle[@H%ib pinglTikbility [#N otlahly[&telidsiders(fdrbid d en [l [F]
their(fiduciary[fdelationship Cfrom [Edersonallyfising[Eil ndisclosed [£]
corporatelidformation[fd[#heirlalvantage,[hlutlfh eyl ay[nbtGivelT]
suchlidformation[td[&h[Blitsid er[fdrfde[8dmelithproperlflirposelafl]
exploiting[fthelfihformation[Efbr[theirpersonallgain.” [Tid. Ak [FE59[T]
(citation[@hitted).[Hithe[tdst¥drldktermining[Whetherlide[@drporatelZ]
insiderCHas[hreached ChlisCHd uciaryCdluty [(Fis[w hether[helfihsid er[£]
personallylililllhknefit,[directly(@tGddirectly,[fdom [his[disclosure [l
Absentlsdmelpérsonallgdin, [therelhids[bden [hdlbreach bl aith ty [TTTFT il [atl ']
662[{emphasisladded).[HIl

ThelSlipremelEburtidjected [iHe[SEC s[tHeory[tHat[Blidcipient[:]
of‘cbnfidentiallfihformation[i{i.e.[the[®tip pee”) (M ustlbfrain[ftom
tradinglfWheneverlHé[idceiveslitlsid elidformation[frbm (B [itsid er.” [E]
1d.Catl8b5.[Thstead [the[[Qourtlhleld Cihat[t]helHip p eeslidlu ty [Ed ]
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disclose[di[abstain[isldérivativeftbm [iHat[ailtHe[idsider’sldiity.” [1d.[7]
at[639.[HecauselilelfippersiBleach [t uciaryldl ty[Fdquires[tat[Ae[*]
“personally[aill(Bénefit,[directly(@i(iddirectly, [frbm [His[disclosure,”[T]
id.[a1[8b2 [altibpee[may[nbt[hblhkld[Tihble[id[¥e[absencelaf &l ch[]
benefit.[lilNMoreover [iHe[SlipremelChurt(Héld [fHat[&ltip peelay[Bé[T]
found[fidble[fdnly[ihenfhle(inkid er[Bds[bdeached [Risfid u ciary @i ty [1T]
Llfahdl#hel#ip peelkhowslak[Bhould [(khow [ dhat[there[hhs[heken[al:]
breach.”[Ffl.[af[680[{Em phasis(ad d ed ).[10[Birks, [{He[Edrporatelitlsid er[]
provided[iHe[Ednfidentiallidformation[in[&td er[fd[&Xp oselAlfrhu d [iH[]
thel@dmpanyl&hd [mbt[fdr(ahy[pérsonallBénefit,[Zhd [fHus [HHe[Eburt[Z]
foundiHat(iHelinsider[HAd [Abt[BteachedHis[dlity[td[iHe[Edmpany’s[i]
shareholdersladd [fhlat[Birks[Eduld [dt[Bd[RdId [fidble[ad[fip pee. ]

E.[ED Mens(Réall

LiabilityCfbrlsbcuritiesfraud EAlsolftbquiresCprooflithatfthe[T]
defendantl&tted Mith[Edienter,[idhich (sl dkfined [ [Fa[entalEdate[T]
embracinglintentlfdldéceive, [Manipulate[@dldéfraud.” Hochfelder,[225[ ]
u.s.[atl1d3lnl12. (M3 (Bl der[fd[Edtablish[Elctiminalliolation [@¥fHe[T]
securitieslfalv s, [tHe[@&bvernmentlmlustlsHow[thatlthe[défend antlddted
“willfully.” 1501.s.c [El78ff(a). [N e[HAveldbfined BadillfuIness[iniHis[T]
context[#ds[alkdalization[8n [fHeldéfend ant’slpartfHat[Ré[flas[dding[alf]
wrongfull@dt(ithder[fHelsdcuritiesliaws.” [Eidhited[Sdates[i [€hssese,[438[ ]
F.3d (@b, [9B[{@d [@ir.[2bos)[{ihternallGliotation[t arks[&hd [Eitations[T]
omitted );[5del Aol i ited[Biates[si I Dlixon, BB6[El2d (1388, [1395[{dd [Eir . []
1976)[Molding[¥atltd[8stablish[Willfulness,[fHe[Eovernmentlm ust[Z]
“establish[allidalization[&h[iHeldbfendant’s[fart[fHat[HélWlas[dbing[&ll]
wrongfullatt(TH I ihd er[tHe[Edcurities(Tdws” [Ehd [fHat[Eli ch [Eh[att[T]
“involve[d]EA[Aignificantlidisk b flEidffectingfidhe[fViolation that(]
occurred.”){guotation(athitted ). [

Il.  ThelRéquirementslofiTippeelfiability[F]

ThelGovernment[&dncedeslidatlfip peellihbility[FdquireslfitooflL]
oflaljkrsonallhbnefitltd[tHelidsider. I8ov t[BF [B6.[IHowever [tHel]
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Governmentl&dgueslitlatlitliudas[fbtfdquired [idlftoveliHat(Klewman[t]
and[€hiasson[Khew[iHat(iHelinsid ersladBel[add [MVIDIAlEEceived
personallCbenefit(ihCalrd er [t bl [Fdund Cgluilty Cakfihsid er[ftading. [T
Instead [‘the[[GovernmentlZdontends,[fdonsistent(W ith[Cthe[Tdistrict[F]
court’slZihstruction [Hthat[fit[Therely[fAeeded rovellthat[fthe[T]
“defendantsltdaded[@h[iaterial, [Abnpubliclidformation[tHey[ihew ]
insiders(hhd[dlsclosed[id[Bteach @ &ldl ty[at @dnfid entiality (LT
Gov't[Bl.[58. [

In(8il pport[BliHis[pbsition,[fHe[EbvernmentlEites[Dir ks [fHe[[]
proposition[fHatlie[Blipremel@ourtl@hly[Fdquired (iHat[tHefHippeel]
know [fHat[tHelfip p er[disclosed inlform ationlinlbeach[Bflalbi ty.  [Eid [t ']
40l{diting[Dlirks, (46301 S.[21(660) {Emphasis(ad d ed ).[FH[Ed d ition, [fHe[]
Governmentlidlieslan [Hictalinlalilmber(si&d rldécisionsEbst-Dirks,[F]
inlhhich[ade[HAveldéscribed[iHelElements[Biltip peeliibility [wlithoutl[T]
specifically(thting[iHat[tHe[Governmentliustptovelidatlieltippeel]
knew [Mhat[fihe[ftorporate[Zinsiderfivholfdlisclosed idonfidential[£]
informationldid[&d[fdr[His[adn[pérsonallbénefit.[fd.[al[41-44[{Giting,[T]
inter[&lia,[Tinited[States[&Tihu, [ZB4[El3d [1h7,[i52-53[{@d [Cir.[2013);[7]
Obus,[B3[E]l3d (4t 289;[SIE.C.[M[E@Varde, (11 [E]3d [4d, [48-49[(dd [ir [1]
1998)).IHY [&dlectively[parsingliHisldictum [fHe[Bbvernment(&deks(zd]
revive[tHel&bsolute[bhr[ah[fibpeeltdading[fhatltHe[&lpremelTourt[Z]
explicitly[Eejected il Birks.[F]

Althoughlhis[dourtlhbs[hbenlatcused (o bking[Fbomewhat[]
Delphic[inlaur(d@iscussion[bflswhat(islrelquired [faldémonstratelfip pee[T]
liability, 0 nited[States[% [f/hitman, [8D4TE (S p p . [2H 363, [Bl7 1[0 6]
(S.D.N.Y.[2012) [ie[SlipremelCburtlias(glite[&lear [id[Dlirks. FHirst,[F]
thelfippee’sliiability[[eriveslohlyftom [iheldipper’sthbreach
fiduciary[lduty ElhotElfromElkradinglEionfmaterial Elhon-publiclt]
information.[I8ke[Chiarella,[445[11.5.[21[283[{doting[fHat[tHere[id nb[]
“generallidluty(hetween[@lplarticipantsCit [ arket(fdansactions(id ]
forgol&ttionslhhsed [Gh[idaterial ibnpubliclidformation™).l&kcond,[X]
the[&brporateldsider[fbhs[tbmmitted [fib[hleach uciarylduty[T]




Case 13-1837, Document 262-1, 12/10/2014, 1389615, Pagelli4idl of 28

14[7] Nos.[13-1837-cr;[13-1917-cr[]

unlesslAé[fdceives(alliérsonallBénefitlin[Exchangelfdrliteldisclosure.[El
Third,[Ben[inlfhle[plesencelaflalfip perslBdeach [alfip peelisliidblelan Iy [F]
if[Bd[Kd ows[ad€Hou Id [RAvelkihow n[aflfhle[Bdeach. [l

While[iMe[tihvelnibt[ybt[hben[Blesented (Mith[iHe[Gliestion
whether[Cthelftippee’sEElnowled ge[fdflidtipper’sdreachCrkquiresf]
know led gelZaf‘theltipper’sCplersonallfbenefit,[the[fAh swerEtbllows[T]
naturallyftom EDirks. CHDirksCEdounselsElsCthatfthe[fekchangefafL]
confidentiallinformation[fdr(fFérsonallbdnefit(islndtsdparate[frbm [ad[]
insider’s[fid uciary[hleach;[Gl id{he[Fid uciary [Breach[fhat[Tiggers[T]
liability Cfbr8kcuritiesftaud [ind er[Rule[£1ob-5.Bor Eplurp osesEalf ]
insider(itrad ing[fliability,thelfihsider’sEdisclosure[fdflEdonfid ential (]
information,[standing[fdlone, CikEd otfd[fHreach LlFdhus, Ewithout[£]
establishing[tdat[iHeltibpeelkhowslatiHelfkrsonallBénefitfdceived[]
by[ithelfihsiderlfih Felkchangelfbrithe[iisclosure [the[[G overnment[f]
cannotlmleet(it3[Bil rden(aflsdow inglthat(fhle[fip p eelkid ew [6flalhdeach L]

ThellBovernment’slaverrelianceliahCalurCplrior Cdictalimherely[T]
highlightsZthe[Zd octrinalfd oveltyCd flCiksEidecent[fihsider[ftrading[£]
prosecutions,[iWhich(akelfihcreasingly[thrgeted (aklitbmote[itip peeslt]
manylfelelstdmoved [ftbm [Edrporatelinkiders. &Y [edntrast, (& r[pdior[£]
cases[gknerally[Givolved[iippeeslintholdirectly hrticipated [Gd (the[]
tipper’slireachftand CthereforeEHad [(Rnowled ge[EdflEthe[ftippers[]
disclosurelffbr[‘iersonalliHenefit)[Dr[tip peeslid ho[fd erelfelkplicitly[T]
apprised eltibpersighin[by/[ah[Gdtermediary[tibpee.[$ee [Ehy. [
Jiau,[7B4[E]3d [ai[A50[ ¢ TolplovideldhGdcentive,[Hihultomised [t e[]
tippers(idsiderlidformation(fdr[tHeir[@Wn[ptivateltdading.”);[ThnitedT]
States[ak.[[Ralcone, (5708 3d (426, (4355 (bd [Edir. [FA001) E ffirming L]
conviction[af(émotelHipper[Wherelfihtermediary[dippeeliplaid [Thel]
insidelftipperlidnd[fHad Eibld Eemote[ftip peelfHthefd etails[Edflithe[T]
scheme”);[Warde,[F151[H.3d CakCab[fipperfahd [tip peeehgaged
parallelltdading[GHHelidside[idformation[Ehd [Ediiscussed [abtlahly[F]
the[dsidelidformation,[hlitlalsolHhe Bbst[lay [{d [k ofitElom [it); ]
United(Slates[¥][®ylett, [9F[E]3d [8b3[(Ad [ir.[1996)[{ippee acquired
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insidelitformation[directly[ftbm[Rislinkider[ftlend ). [Klle[Rdtelfhlat[fhle[ ]
Government[has[adt(cited [Bdr[RAvelswkfalund [alkih glelédselinlswhich ]
tippeeslids[fremote[fds[‘N ewmanfdnd (G hiasson[[Have[fHeen[Held 7]
criminallylfidble[far[inkid erlfthd ing.[E

Jiau[ilustrates[iHelith portance[af(iHis[distinction[glite[Slkarly.[E
In[Jihu,[iHelphnelliMaslplesented (Mith [(tHe[qliestion[@tMhether[fHelT]
evidencel&ltrial(iMas(Ei fficient(id[BtoveltHat[iHeltipperslpkrsonally[]
benefitted ftom [Eheir[(dllisclosurelfalfCihsid er[ihformation.[Th that(T]
context,wk[Simmarized[fhlelelbm entslafleriminallfidbility[adfalllows:[E]

()liHelidsider-tippersETidere[8htrusted (fHeldity[fd[Botect[ ]
confidentialdnformation, v hichE{2)[they[Tbreached [Tby[f]
disclosinglfthelinfformation]ftltHeir(fip pee[TTTTHh o[(B) K ew ]
oflfthelfip pers’]ldi ty[ad d [(2)[stil[Eded [fHelinlformation [folfrhd e[]
aliskcuritylok [l rther(tlp [thelfhformationGidrfihe[flp pees][L]
benefit,[&hd[Hihally[(8)[iHelidsider-tipperslhénefited (id[Edme[]
waylftbm[fhleir(disclosure. [T

Jiau,[734[E13d [af[132-53[(ditin g[Dlirks, (263011 S.[B1[639-64;[@bus,[93[EL]
3d[21[289).[IFhe[Eovernmentltdlieslah[tHis[1dnguageltd[HtgueltHat[]
Jiaulislimlerely [fHle[mlostlrdcen tlinlalktl in g [6fledses(inl¥uhich Ehis[Ebu rt[:]
haslfdund[tHat[&ltibpee, lin[atder[td[Bé[&diminally[likble[fdr[idsid er[Z]
trading,[theed Ciknow [Ebnly[EithatlEThn[insider-tipper[fiHisclosed
information[id[bkeachlaf{ alduty[af Ebnfidentiality [IHov t[Br [4B.[E]]
However,[Welibjectlthe[[Bovernment’sliplosition[Thatlalurlelirsory[F]
recitation[8flfHe[&lem ents[inlfidul&d ggestslitat[édim inalllidbility [flay ]
belithposed [Gh[allbfend ant(Edsed [Bh1y[&a [khowled gelaflalideach [afl:]
aldlity[afebnfidentiality. [I34[Hibu [ e[dkfendant(&hewZbout[the[]
benefitlBécauseleHelptovided it [EHortHat[fdason,[wle[had [Hb[Héed
reach[tHelgliestion [@flihetherKdowled gelaflalbleachfdqu ires(inat(alE’]
tippeelkdow [fhlat(alpdrsonallBdnefitlivhs(pdovided [falfhlelfip per [l

In[3ihht(a Dirks, (i elFihd (mb[&Elpportlidrlie[@overnment’s[i]
contentionliHat[khowled gelailalEdeach [BfliHe i ty[8HEdn fid entiality[Z]
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withoutl&howled gelaf{fHe[fkrsonallhbnefitlid(&l fficient[td[Gh pose ]
criminalliihbility.[FAlithoughlfHe[Government[MightliikelfHe [iaw [td[T]
beldifferent,[Adthinginlineliaw [Fdquires(alEym metry[aflidformation[T]
in(the[nhtion’s(Eécuritiesl arkets.[Toh e[Sl premelourtlekplicitly[£]
repudiated [fHis[ptem ise[ndt[@h 1y GallDlirks, (Bl tlinlalpted ecessorEdse,[F]
Chiarellal&[Tnited[States.[I9d [Chiarella, (i e[Sl preme[@ourt[fdjected [F]
thisCQircuit’sCdonclusion(that[#thelffbd erallfsbcuritiesfthws[Have ]
created [alkystem [@dovidinglédualladcesslialinlformation[dcessary [falr (7]
reasoned [add[inkelligentlinlvestmentldécisions[ITTTHdcauselfohaterial[Z]
non-public](idformationCglves(cbrtain[bliyerslak[Eéllerslah [din fair]
advantagelaVer(idsslidformed[BliyerslEhd[Ed1lers.”(Fd45[1 s (B[ 232 [E1]
ThelBlipremel€burt(&mphasized[fHat[F[t]his[FdasoninglEd ffersfrom[]
[a]ldkfect LIHH{Because]labt[&Verylidstance[at fihanciallithfairness[Z]
constitutesldaudulent[&ttivity[fihder[8I10(b).” [13d.[1kel Hiso[ Tnited[]
States U [[Ghestman, (ol 7(8.2d (561, (57 8Lbd [Gir . [Fibo1) EiWinter, [, (]
concurring)[{[Thelfblicy[¥dtionale[ffbr[ftohibiting[idsiderlithding][]
stopsllellBhort[a¥pkohibiting[alilfdad inglah [ aterialbnpublic[Z]
information.[Efficient[€apitallidarkets[dkpend[dh[tHelplotection (@]
property[Zights(id[Gd formation.[IH owever,[#heylalsolFéquirelthat[T]
personslihol&tquirelahd[attlahlidformation[aboutl@bmpanies[hb[]
able[¥d[ptofit[fdom [tHelinformation[tdey[§énerate [T [(Ffhus, Gd[]
both[ZChiarellalLhnd EDirks,[thelfibupremeliitourtlThffirmatively[:]
established Cthatlidsider[flading[diability [is[blased [ah [breach esCalf[']
fiduciary[dlity, [Hbt[8h[iHformationallZdym metries.[Fihis[isl aladiticall:]
limitation[ah[idsider[fdad ing[Tikbility[fAatlpkotectsalcbrporation’s[]
interestslinlednfid entlalltylﬂhlleom oting[éfficiencylinlthle[@ation"s[t’]
securitieslmlarkets. [HHHHHH

Aslinbted[&bove [Hirks[zlearly[dkfines[alhleach uciarylZ]
dutylas[alhleach[aFFheldlty[af zbnfidentialitylid[Bkchangel#dr[al]
personallbenefit.[T19ee[Dirks,(463[0 .S.[ak[ 862 [TIAccordingly,[WelT]
concludelZthatfaippee’sliknow led ge[Edfliidhefinsider’sCibreach ]
necessarily[Zlrequirestiiknowled ge[fkhatlithe[Tinsider[Zldisclosed
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confidentialfihformation[fih[Cdxchangelfibr[fdersonalEdenefit. IE1h []
reaching[fHis[Ednclusion,[elidin[&Very[ather[@lstrict(@durt(¥d[@lir[F]
knowled ge[ElEpart[fiom [l d ge[Sli llivan3EliHat(hhs[Ednfronted [His[T]
question.[I8omparelTinitedStates[3[Rengan[Rajaratnam,[MNo.[1B-211[]
(S.D.N.Y.Lilly[3]2014)[{Buchwald,[Z);[Thited[Sates[Z I Martoma,[Rlo.[[]
12-973L(5.D.N . Y.[(Beb.[74 [d014) ClGard ephe, [ );EinitedEStates[fu. [£]
Whitman,[@04[E S pp.[2d[343,[371[{d.D.N .Y.[2012)[{Rakoff [1);[(hited[*]
Statesl V[ Raj[Rajaratnam,[Bb2[El[Shipp.[24[4b1,[4bo[($.D.N . Y.[2b11)[]
(Holwell [1);[Efate[Téachers[Rbtirement[BY. (L1 Eluor[Ebrp.,[592[EIBl pp [T]
592,[594[13.0.N . Y.[1984)[{Sweet,[T) “mith[Linited States[l Steinberg,[]
No.[13-121,[Z014[% L [Z011685[atl#5[(8.D.N . Y.[May[13,[Z014)[{Su llivan,[Z]
J.),[Ehd [Whited[Slates[E T Rlewman,[Xo.[12-121[€3.D.N . Y.[Bec.[6][2012)[]
(Sullivan,[&).5[%]

gues@atmstrlct@u rtldkcisions[AEIE.C. [ Thrasher, [132[7]
F.[Blipp. @1@1@ D.N.Y.[2001)Edh d[S]E.C.EIMusella,[678[EISL pp . [T060{S.D.N . Y.[1988)[ ]
supportlieir(gbsition,[fHese[Edses[flerelyEthnd [ riHelilhremarkable[ftoposition EHat(EE]
tippeeldbes(ibt[Hbed [FdlkhowiHeldbtails(EHiHeliHsid ers[dsclosurelEiindformation.[hel]
districtCeburts(etermined(thatlithefipp ee[did ot Havefb[Hn ow [Fbr[Ekrtain[How[H]
information[Was[@lsclosed,[Thrasher, E52[ElSl pp [24 [Ei[Eb4-05, [Abr[tH el entity[Bffe[E]
insiders,[Musella,[E28[EISd p p (A 1062-63.[FhisliElndtfnconsistenthadith [alFdquiremen tiEfat[F]
aﬁbfendantﬂbpee@derstands@at@m elBbnefitlidbkingltovided G [Edturn[ M e[T]

4|Ee|ﬁlsolﬂuted|ﬂates|I|Entoro,@7m pp.[183,[170-71[{2.D.N.Y.[1986)[Fan Ellegation[F]
that[fHelfip peelkh ew [BiliHelfip per's(Bleach[Hécessarily[EHargesibatfHelfip peel&hew FHat[F]
thelfipperasEdting[ErlgérsonallGain.”)Edv dlbd [Biher [GdoundsEd bEdm. [MhitedBiates[1T]
Davidoff[845[El2d [11510¢d [€ir [1988);[Hernandez[ilTnited&lates [E50[EISl pp .24 [E1 12 [F]
1118[¢¢.D .[Thal.[Zbo6)[{[UInder[fe[Eand ard (Bt (Fdrth [Td [Dirks” (&b pee[Ean Bk Hihble[F]
underBdction[T0(b)[EA d [Rli1e[I0(b)-5Fi{tHe fip p eelHad [Kh ow led gelGilfHelMsid er-tipper sl
personall@ain.”).[X]

s e[dte(fHat(ild gelSi llivan[BAd (A0 [Ep p ortunity[falad d ress(fhle([fsbu e [inlEdein berg(ad 1y (£
becauselflle[Ebvernment(EdoselfolEHarge[Matthew [Eteinberg [flfhle[Sdmelédim inallédse &S]
Newmanladd[Ehiasson[Byfilinglalkdpersedingliidictment.[Mbtably [fHe[Ebvernmentf]
superseded d[Steinberglon®arch[29,[2013 [after(fHe(&dn clusion [GfEke [Mbwmanl(fal, ]
after[fild gelSil llivan[E&lfu sed [folgilv e[fHe[@dfen d ants [Eelquested [EHargelan [Edien ter[mbw At T]
issuelen[fHisl@g peal [ad d [AtlaTEim e[Shen [ferevhsRd[Edssibility B ATJain i a lndith [fRle[F]
Newmanldéfendants.[El
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Ourl@nclusion[&liso[@dm ports[idith[idell-settled [ptincip les[af]
substantivelériminallialv .[EAb(fhe[Sd premel@burtédp lained il Sfaples[T]
v.[Wnited[States,[511[11.5.[8b0,[605[{1994),[iihd er[¥e[@bm mon[Tdw [I']
menslieh, which [Eequiires(ihlat(thle(&#dfend ant[kd ow [fhle[fakts[that[mlake[T]
hislédnductlillegal [is[&lnkcessary[@lementlid[&Very[@lime.[l&lich &[]
requirementlisEparticularlyCappropriateliihCihsider(fttadingCthses[T]
wherelwk[Rdveladknowled ged [fitlisledsy [falinh agine Al Ik hd er[h o]
receiveslal tip (ahd [is[ilnawarelthat[hisCebnd uctlwasCillegalahd [£]
thereforel@rongful.”[@hited[Sfates[¥[KAiser,[609[F Bd (536, [589[(2d [Elr.[T]
2010).[Efhis(isl alsol&l&fatutory[fdquirement,[hbcausel@ahly Evillful”[Z]
violations(ate[&libjectltd[etiminallplrovision.[IBke[ T nitedSkates ]
Temple,[447[E]13d (180, 1B 7[{@d [dir. [2bo6) [ ‘WillfuI'¥dpeated ly[hhs[]
beenldéfined [ibtHe[&diminall&dntext[adlintentional, purposeful,[Ehd[]
voluntary [adldistinguishedftbm[adcidentalladladgligent”).[i]

In[8tm Gade[HbId [iHatlid[Ed stain[@h[idsiderlithding[@nviction L]
against(aliippee,[iHelGovernmentfust(ftovel#dch [atliHefllowing[T]
elements[hbyond [ElEdasonableldbubt:[Hat[{1)[iHe[Edrporatelidsider[T]
waslehtrusted [ ith[FAlid u ciaryCduty ;[5(b) (the [(torp oratelfihsid er[F]
breached [fLhis[ifiduciary[EZHuty[Ebylf{a) L Hisclosing[ftonfidentiallL]
information[falalkip p eel{t)[inllExchangelfdr(albérsonallbénefit;[{3)EHe[T]
tippeelkhew [8fliHeltip persliteach [iHatlis](RélKhew [fHelitlformation[T]
waslebnfidentiallahd Cdlivu lged CEbrCplersonalChkenefit;fah d Cid) Cihe ]
tippeel&thli(iided tHatlinlformationlfalfrhd e[inlalkdcu rity[aifip [ad other[F]
individual(fdr(pkrsonallhénefit. [8belTihu, [Z34[E]3d [Ei[152-53;[Dirks,[F]
46301l s.[atl659-64. [

In[&iew [BfltHis[Ednclusion [le[fihd [FdviewingliHe[EHarge ad[all]
whole,[Ghited[Sates[ IMlitchell,[328[E Bd (77 [8A[{24 [Eir [2003), [Ehlat[Ehle ]
districtlédurt’sliddstruction[®iled [{d[adcurately[&d vise[iHefury[8f{tHe ]
law.[Fheldistrictl&durt(edarged [fHeljilry [fhat[tHe[Ebvernment[Had
prove:[(1)[Hat(Helidsiders[iihd [alEid u ciary [ai[adher [Fdlationship [
trustlidnd[Zdonfidence”[Elvith Eiheir[fdorporations;[ff2) Eithat[fthey ]
“preached [iHat[il ty (@t stlEhd [Ednfidence[By [disclosinglEaterial [£]
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nonpublicliiformation”;[(3)[iHatliey[Edersonally[Bénefited [inlEdmel:]
way”[#om [#he[dlisclosure;[{4)[=that[fheldlefendant LI Khew [fhe[T]
information[hk[@btained (hhd[(hken[disclosed [id[hteach [ aldlity™;[7]
and[i(b)(thatlthe[idefendantlilsed (theliihformation[Zblplurchaselal]
security.[Ilinder[fHeselidstructions,[@l¥dasonablelfror[Might[hhvelT]
concluded[#hat[aldefendant@buld(hkl[ctiminally[dihble#dr[Gdsider[F]
trading(mlerely[ifl&il ch(défend antlkhew [fHat(ad inlsid er (Edd [eivu Iged
informationlitatliadas(fdquired [idlHé[KéptlEdnfidential [BLit[alEieach[]
oflibeldlity[a#&dnfidentiality isliot[frhud ulentliihless[iHelfip per[adts[T]
for(ikrsonallhknefit,[#hat(id¥d[=hy [TherelidnbhleachGihlesstheF]
tipper[His(id[&ffect[8d1ling[iHe[idformation[tdlitk[¥dcipientlfdr[&dsh, (7]
reciprocallidformation [l [ather[#ings(af ¥hluelFdr[himself. CIEAT]
Dirks,[463[11.s.[81[&64[{duotation[amitted ).0Fhus, [HHe[dlstrict{ddu rt[Z]
waslidquired [fdlidstructfbeljulry[fHat[fHe[GbvernmentlAad [fd[ftovelT]
beyond[&l¥dasonableldbubtliat[Rlewmanldhd[Ehiasson[khew[eHat[I]
thelfip persléeceived alfdrsonallbdnefit(fak [heir[disclosure. [l

The[@overnmentldtgueslidatlZhy[fibssiblelidstructionallEdror[L]
waslHarmless[Bécauselileljilry[8duld[HAvelfdund[fHat[Nlewman[&hd
Chiassonlitferred (dom[Ehel&ircumstancesldhatlEbme[henefitEtasi]
provided(d[(brahticipated Cbly)(thelfihsiders.[Gov t[Br.Lah.[TRAve[T]
disagree. [l

Anlidstructionall&tror[id[hlarm lessCohly[iflThe[@overnment[T]
demonstrates[that(Gfli3[Zklear[beyond [falbasonableldoubtlthatlal]
rationallju ry[& ould Chlavelfound [Theldefend antliglilty[(absentlihe[T]
error[.]” [lkder Gilihited[Sfates, (52 7[611S. [1.117-18[{1999):[adcord[Moran -
Toala,[726[EBd [atl345;[@hited[States[I@biattrone,[441[E Bd [183, [180[{2d
cir.[2006).dihellArmlesslEdrorlidquiryfdquireslisid[¥iew [hether[T]
the[fdvidencelfihtroduced Elas[funcontested Ednd [Edupported By ]
overwhelming[&Vidence”[&d ch[iHat[itliE[#¢lear[Béyond[Elidasonable[T]
doubt[tHat(&lrdtionallfury[Would(RhvelfdundltHe[dkfendantlglilty[T]
absentltHel&tror.”[[Mlleder [527(11.5.[21[G8 [THlere[hbth[Chiasson[Zhd
Newman[Edntested[ileir[Khowled gel&tlEhy[Hénefitfdceived (B [iHe[]
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tippersladd [inlfalct, [Blicited [BMid encel&l fficientfal&d pp ort(alEdntrary[t]
finding.[[Ndoreover,[le[&dncludeliHat[tHe[@bvernment’s&Videncelaf]
anylplersonall®knefit¥dceived (hly[helidsid ers(iaslidsufficient(#d[]
establishCiipperllabilityCffom Erhich[Ed hiasson[Zdnd E ewman*s[]
purported [fippeellidbility[Wlould [dérive. [l

1L insufficiencylaflthle[EVid encel:]

Aslalljdnerallinlatter,[allidfend ant(edallenginglthlelsi fficiencylafl']
the[2lidencelhbars[alhkavy[hlirden [ab[ife[8landard [aftdview[Gd[7]
exceedingly[dbferential.[inited[States[iz]Chplan,[203[E]3d [46,[62[(Ad
cir.[2b12).[I$pecifically,[le[#mustilew [T el8Vid encelid [ e[ Tiyht[]
mostlfdvorablelid[the[Bovernment,ctediting[2Verylidferencelfhat[]
could[HavelBéen[dtawnlinliHe[Ebvernment’sifavor, [t d[déferringfalT]
theljilry s[adsessmentlaflslitness[Ededibility[an d [it3[&dsessmentlailiHe ]
weight[B8fliHe[8Vid ence.”[[il.[(Gitin g[Enited[Siates[ [€havez, [5A9[E]3d
119,[124[(Ad [Elr.[2008)).[E&lithou gh[Ell fficiency [Fdview (s ddlEdvo, ade [£]
willliiphold[fHelild gments[@tlednviction [ifl“dny idtionallirier [l Fact (]
couldChlave[#bund[@helebsentiallelementslalltheletimelbeyond
reasonablelddubt.” [Fl.[{Ehtin g[Tihited[Sdates[¥ 1¥hnnotti,[§41[ERd [112 [F]
120L(2d [Tir [2008)[{dm phasis[@mitted );[Tdckson i ¥rginia,443[1.S.[7]
307,[:3h9lf(1979)).[TTmhis[standard Calfltbview [dlraw sCalo[dlistinction [
between [idlirect(fhd [iélrcumstantial@Vidence.[fthe[@overnment[&d[T]
entitled ({d[provelfitk[chse[Zblely[fhrough[Ercumstantiallelidence,[F]
provided,[@fEburse [that[le[Hovernment&illldkmonstrateslehch L]
element(of{iHe[charged [@tfenselBéyond [&lidasonableldbubt. United[T]
Statesl¥IEdrenzo,[534[E Bd [183,[189[2d [€1r.[2d08).[I]]

However,[iflthle[éMid ence[fik[ndnexistent[adledmleager,”Mnited[ ]
StateslvIGliadagna,[183[EBd [142, (1302 [Cir.[1d99), [sU ch [fHat[ifFdives[]
equallailiéarlyléduall&itcumstantiall&d pporttalalideory(aleliitt(ad d
al‘theory[fflfihnocence,[ithen[falftkasonablelfliry CohustCnlecessarily[f]
entertainl&lkdasonable[dbubt,” Cassese,[428[E13d [a1[89.[FBbcau selfaw ]
events[inlfhle[fifle[af[ad [inld ivid uallade[mlore[itd p ortantliblan[alEdiminall:]
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conviction,[fde[fdontinuelftbEconsider[ithe[#beyond [l tkasonable[]
doubt”[#dquirementlith[iitmost[Edriousness.HEhssese, [428[F]3d [a1[ ']
102.[[#ere,[Wlelfihd iHatliHe[Eovernment’s(&Videncelfiled [Ed[¥dach[]
thatlfhlreshold [&xen[ithen [¥iew ed [inlthle[fig h t[mlost[falv orable falit [ET]

Thel&itcumstantiall&vid en celinlfhlis[édse[suas(sim p Iy [fao[fhlin [fal ]
warrantlithe[fihferencelithatCthe[fcorporate[fihsidersCtbceived Cany[f]
personallBénefitlin[&changelfdrlideirfips. FNs[id[iHe[Dlell[tips, [tHelT]
Governmentlidstablished (thatlGoyallfand CRay [ ere[fdot[Fclose”[T]
friends, (Bl t(iAd (Khown[Edch[Biher[fdr(§bars, Bihving[Bbth[Eftended[T]
business[&¢hoollahd [Morked [at[@elllfdgether.[IELrther,[Ray,[hol]
wanted[fd[hbcomelaliWall[Street[@halyst[ike[@oyal [Edught[tareer[:]
advicelahd[assistancelflom[@oyal.[Tothe[&Videncelfrther[Zhowed[]
that(@oyall&tivised [(Ray[ah[&l1dnge[a{fdpics,Hdom [discussinglielT]
qualifyinglekamination[3dCokder[¥d[Bkcomelalfihanciallahalyst(zd[T]
editing[Rhy s[fdsumé[ahd[Ednding[itltd[aliN all[Sireet[fdcruiter,[Ehd[T]
that(Edmeldf(iHis[Adsistance[Bdgan[Bfore[(Rhy[Bégantdlftovideltips[]
about[Del’s(&arnings.lhelVidencelalso[&3tablished [fHat[Lim [Ehd[T]
Choiliere[Hfamily[ftiends”[(thatlHad (hhet[through[GhurchfAnd[T]
occasionally[§dcialized [fdgether.[ffhe[@GbvernmentladgueslitatliHesel:]
factslderel8d fficient(td[ptoveliHatltHeltibpers(dbrived (EdmelBénefit[F]
from [thel&ip [T8eldisagree [T This[w as(al““benefit,"[Practically[Z]
anythingldould [ghalify.[E

wellihvel8bserved[iHat[¥p]ersonallBénefitlis[Etoad ly[défined
tolfihclude[fdotlEdnly[FdecuniaryEdain, EBut(fdIso, Cihter[fdlia, [Fdny[T]
reputationallBénefitltHatlill[irthnslate[idtolflture[8drnings[ahd [fHelT]
benefitlahellou Id [Bbtain [Frbm [&iln p ly [iakin g Blgift[8HEdnfidential[Z]
information[1d[&lidading[¥dlative[tt[Hdiend . [Hihu, (284 E (R4 [E1[A53[]
(internall&itations,[&lterations,[ahd[Gliotation[id arksldkleted ).[This[Z]
standard [ThIthough[Zbermissive [[Hoes[(Thot[fTbuggest[fthat[fthelT]
Governmentlmlay[ploveltieliaceip tlaflalhdrsonallbénefit(by [Ehlelmlere[f]
factlof(alfdiend ship [ghrticularly[BHaledsuallat&dcial[Hature. (FiHiHat[T]
wereltthie [Bhd [iHe[Governmentlidas[&llow ed [id[Eleet[ith Bl rd en By ]
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proving[®at(#Woliddividualsliderelalumnilaf he[£hme[&thoollal ]
attended[tHe[8dmelahurch [fHelpkrsonallbénefitfdquirementliould
belalkl llity [Tb[fHe[extent[Birks[sil ggestslibatlalfdrsonallbdnefitlmlay 7]
belid ferred [#dom [@lplkersonallxélationship[hktween[thelHipper[ahd
tippee,[Wherelilelfibpee’sltdadesFtesemblelfdading B/ [fHelidsider[T]
himselffdllowed [By [allift[6flfHe[pdofitsfalihelidcipient, " [seblB43[El S.[F]
atCaba, (W e[Hold [ihatlislich (ah [ih ferencelfAdCi permissibleliih [ihe ]
absencelaf{plooflaf&limeaningfullyl@loselfbrsonalltdlationship [Hat[]
generatesAn[Téxchangelfhat[Tis[bbjective, [itonsequential [fand
representsCiaklfidast[al ‘plotentialCglain Calf 2l iplecuniaryCdr Csimilarly ]
valuablel@dture.(iH&dher[Wlords,[adldld ge[Alalker[Abted Ghlldihu, [hlis[]
requires(2lidencelaf#h[¥élationship[hktweenthelidsider[ahd [fhe[T]
recipientlitat(&l ggestslalgdidpdolg oftbm [iHellakter, [Gd[an [inltention[]
tolbanefitlfhle(fiatter].” [y, [734[E13d (At 183 [ET]

Whilelalir[8dse[1aw [21ltiln es[&th phasizes[iah guagefrlom [Dlirks[]
indicating[fhlat(fHeltip perslgdin[bided (Mo t[Bd[idmediatelylpécuniary,[i#I"]
does[fibt[Etode[tHelfilndamentallidsight[fdat,[id (Gt d er[fd[fdrm [tHe[]
basis[br Al fftaud ulent[Hreach,[thelfpersonallfHenefitlftkceived
exchangelfolr[Ednfid entiallinfformationmlustlbdlaflsdm elédnsequence.[E]
For[ekample,[id[Gibu, [Welfbted [hat[alTdastldhe[aF #he[brporatelZ]
insiders(kdceived [Edmethingl[florelfHanliHe[ephemerallBénefitlafliHelI]
“value[]df]{dau’s])[Fdiendship” [Bécause[hé[Hlso[abtained [Edcess[td[ ]
anlihvestmentlelub[@ herelistocktipsahdihsight[i ere[butinely ]
discussed .[T3d.[THdhus, By [Gdining[thelidvestmentlelub, [ihelHipperl]
entered [idto[&l¥élationship[@¥adid(Glolptolwlith [Fihu,[2hd [fHereforel]
hadltHel@abportunity[td[atcesslidformation[¥Hatlzbuld [§deld [FlturelZ]
pecuniarylgdin.[Fidl[ceelatbolSEC[ [Wiin [(327[EBd (1463, (13801l th[Elr.[7]
2003)[(fInding[&VidenceldfpérsonallBénefitladhereliipper(andliippeel:]
worked[¢loselyltdgether(idtallebtateldealslahd ebmmonly&plit[E]
commissions(ah[¥ariouslidallédtatelfthnsactions);[EECl¥I8argent, 29[ ]
F.3d (68, [72[{1st[E]r [2d00) ({find ing[EWtid encelaflpérsonallbdnefitluhen[]
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thelfip per[ghssed [inlformationfa[alftien d Gidh o[dferred [Bthers(idliHe[ ]
tipperlfolr[@éntallvbrk).[1]

HereltHe[#dareer[ad vice” [fhat[Ebyallgdve[Rhy,[iHe[DENipper,[F]
wasliiftle[mlore[fHan[tHe[&d couragementl@hellould [génerally[Expect[T]
of al#dllow [alumnuslat[Ehsuallatquaintance.[Thke [2ly. [HTA [2b80[T]
(offeringl™minorsliggestions” o Calftbsume), A [2082[ bffering[T]
advicelfdrior(itb[fdnfihformationallfihterview).[IEGrucially, G oyall]
testified [ihat(hk[Sould (Hhvelgiven[Ray[ab vice[ftithout[Téceiving[L]
information[hecauselfklEbutinelydlid (SblFbr[Addustrylcblleagues. [l
Although[ZthelfiGovernmentfdrguesCighatih el ry[Fdoud EhavelT]
reasonablyliflferred[frbm[iHe[eVidenceliHat[Rhy[ad d [Ebyallewapped
careerlabivice[4dr[dsid e[id formation,[Ray[fimselfldlisavowed [ at[T]
anyl&tlch[ghid(pdolgholeXisted [[Hlirther,[fHe[EVid ence[sH owed [Goyall]
beganlgiving[Bay[Ftareer[@bvice”[alerlalykar[hkfore[Raylhbgan[t]
providingladylitlsiderlinformation. (. [1814. [fhuss, [itlddou1d [Hdt (B[]
possibleliihder[fhlelgil cum stancesfdr (&l y inlalEdim inallttlalfalfihd
beyond [&lidasonable[ibubtliHat[Rhy[fdceived [Elfibrsonallhénefit[id[T]
exchangel#dr[#he[@isclosurelaebnfidentiallidformation.[THke [2ly.,[7]
United(Bates[¥TDr Amato,[B9[E3d (1249, [1256[{2d [Elr [1994) [{alvid encel]
mustlbalufficientfalfdeasonablylinifer” g ilt). [l

Thel&Videncelatlfibrsonallhénefitlisdas[EVenHore[Sdantlid[fHe[T]
NVIDIAGhain. J&hoilEhd[Timierelid erely[Zdsualltquaintances. [l
TheleVidenceldid [Hbt[edtablish [Elliistory [iidans(8d[BérsonallfavorsE]
between[tHe[t o.Huring[Edoss[Examination,[Iim[tdstified [kl at[hb[T]
did (otllrovidel@hythinglak Malue[Zd(ChoilfihGekchangeFdr(ihelT]
information [T} .[3067-68. 08 Im [f rther[tdstified (iHat[Choildid [abt[T]
know [That[lim [(MaslHtadingN vIDIA S ock E{And (i Cedct br [Ghe[]
relevantlpkriod [iim Cdlid (nbtl#dad e[8fock),[Hhusliihderminingl&hy[]
inference[fat[Choilintended [¥d[Makel&l it (B iHe[flofits[Edrned [T]
onladylfthnsaction[bdsed [ [&dnfid entialliflformation [l
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Evenlddsuminglidat(tde[Edant[BVidenceldbscribed [Bbovelidas[t]
sufficient[¥d[pkrmit(thelid ference[ak @lpkrsonallhknefit,[hich[e[T]
concludelfitasfHot,Fthe[fGovernmentfdresented [(Absolutely[fHo[]
testimonylat[ahy[aiher[&VidenceltHat(Nlewman[ahd [€hiasson[khew[]
that[fey[Werel¥dadingl@hlidformation[abtained (flom[idsid ers [} ]
that[‘thoselfihsidersCrkceived EdnyfHenefit[fihFdxchangelffbrfsuch ]
disclosures,Zdr[EdventhatfNewmanEdndEithiassonEdonsciously ]
avoided[learning[Zdf T iheselfifacts. LI AsEidl iscussed [ZAbove, idhe[]
Governmentlid[fdquired [¥d[ptovelhbyond[al¥dasonable[dbubtfHat[T]
Newmanl&Zhd[€hiasson[khew[tatlidelidsid erstdceived[a rson allf]
benefitlinlédchangelfalr(disclosinglédnfidentiallinformation . [HE

1t[s[Hrgelyliihcontroverted[fHat[€hiasson[&hd @ewman,d
evenlteirl&halysts,[iWholtdstified [Es[Edoperating[itnesses[fdrtHe[]
Government,[kKhewliibxtltd[fibthing[EboutliHelidsiderslEhd [Hbthing[f]
aboutlihat, (i ahy [pkrsonallhbnefitthhd [hken[pkovided (X3t em [E
Adondakis[&did [fHat[Ré[did [ndt[khow ihatltheltelationship (Bdtween[T]
thelidsider[zhd [fHelfilst-levellfibpeelMas, [ibr[las[fié[Elvare 6 ahy ]
personallfBenefitsl“dxchanged [for[fthelfihformation,[fdor[fd id [(He[T]
communicatelZdny[EduchEihformation b [E¢hiasson [EIEAd ondakis[f]
testified (fhat(hb[ erely[td1d[Thiasson[fat[@oyalFvas[dIking[td[T]
someonelatithin[Dell,”[ahd[#hatlal#iend Caklal#iend CafTortoras[Z]
would[Bé[gétting[RIVIDIAHformation.[Ft.[1708,[1878.[FAld ond akis[]
further(¥dstified (el at(hb[did [(abt[&pecifically(¥dI[Thiasson[fat[the[F]
sourcelaflie[MVIDIAldformation[iorked [E[NVIDIA . OSimilarly,[F]
Tortoralestified [ihat,EWhile[Thefvas[fawarefGoyallfteceived ]
information[ftom [isbmeoneliatCDelllGd holihlad [akcess[d[Fbverall” ]
financiallinlumbers,[hle[3 aslhlotCalvareColflithe [ihsid er’sChlame, [l (]
position,[ibr[fhefitircumstancesEbflhowEG oyallZbbtained [idhel ]
information.[Flbrtoralflrtherliestified [fHat[Réldid [Hot[khow[fhether[]
Choiltdceived[alpkrsonallBknefitfdr[@isclosinglidsidelidformation[Z]
regarding[BMIDIA.[1]
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The[Bovernmentlhbow [dvites(ilsEd[EbncludelthatlEhe Gl ry[F]
could [Ravelfolund [fhlat(fhle[dp pellantslkd ew [fhle(inkid ers(disclosed [fhle[T]
information[#for[Edmelpérsonallfdason[¥dther[iHan[fdr[Hb[Fdason [21[]
all.”[[@bv t[Bt .[63.([Hlit[tHe[Sh preme[€burtlatfirmativelyfdjected [iHe[]
premise[fthat[Zd[Tipper[fivholidiscloses[fdonfidentialfihformation[T]
necessarilyldbes(&d[idFdceivelalliérsonallBénefit. [Hde[Dlirks,[463H] S.[7]
at[Bb1-62[{IAN[EisclosureslBflddnfidential[Edrporatelidformation[zde[F]
notlfihconsistentlEithCthe[fHutyihsid ersCdwelitb[shareholders™).[EE]
Moreover [itlid idconceivable[fHat[&ljiry[@duld [@nclude [Béyond
reasonablelidoubt, [ThatNewmanliahd[[Ghiasson[W erelfalvarelfalfZal ']
personallbknefit, [ hen[Adondakis(ahd [Tortora, @ holwerelid orel:]
intimately[idvolved [id [(@helidsid er(#dading[Bthem elablplartCakthe[F]
“corrupt”[adalystlgdoup [disavowed[ddy[&ich [Kdowled ge.[F]

[Hiternatively [tHe[GovernmentlddntendslidatltHe S ecificity, ]
timing,[ahd(#lequencylafthelfibdates[provided fd[Newman[ahd[]
Chiasson[EdboutlEDellEdnd [EN VIDIAEWere[fdo[fMoverwhelmingly[T]
suspicious”[thatlihey[Warranted [MariousCiateriallid ferences[ihat[]
could[8dpportlalhiltyérdict.[&bv t[RE.[63.[Mlewman[add[Ehiasson[T]
received durldlpdateslioh[Del’slehrningslmlumberslinihelw eeks[]
leadingliih [¥d[tk[Alu gust(2008[8arningslahnouncement.f&imilarly,[F]
Newmanlahd[@hiassonlibceived [ ultiplelilpdateslah (N VIDIAS[C]
earningsCldumbers(fBetweenthelfidlose[Fdflithe[fduarterfdnd [ithel]
company’s(8arnings[@hnouncement.[IThe[@overnmentldtgues[iiat[]
givenlile[dktailed (hture[Ehd[Htcuracy[Bf tHeseliibdates,[Newman[t]
and[€hiasson[Must[RAvelkhown,[@i[dkliberately[EVoided khowing,[F]
thatlthelfihformationlakiginated (W ith[(ebrporateliinsiders,ahdlthat[*]
thoselidsiders[disclosed [fHelidformationlin[&kchangelfdr(&lgérsonall]
benefit. Blleldisagree.[]

Even[Eiewed[id[iHe[lihht[ost[fdvorable[fd[iHe[Government,[T]
thelfdvidencelfpresented (At THrialfdndermined [fthelfihferencefid f2]
know led gelin(&dveralliadays.[Fihe[EVidencel&dtablished [iHat[Adalysts[T]
at[fibdgel@lndslEdutinely[&timatelidetrics[&lich[Eb[Tdvenue,lossE]
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margin,(idperatinglinargin,[and Eidarningslper(ZdharelfihroughlE]
legitimate[fihanciallfodelingliiking[pliblicly[@Vailablelid formation[Z]
and[éducated[adsumptionslaboutlildustryladd[&dmpanylitknds.[FEdr[]
example,[@h[@doss-examination,[@doperating[itness[Eoyallidstified [F]
thatlithder(hls[fihancialliodell@h[Dell,[ilhen[hb[FdntH el od ellid ']
January[2bosliithoutlahy[adsidelidformation,[fk[chlculated (May[]
2008[lharter[kdsu lts[a#(§16.071[Killion[Edvenue,[18.5%[Floss[Margin, ]
and[80.38[8drnings[pér(sdare (It (1366 [(Fhese[8dtimates[Edm e[Uéry[F]
close[fd[Dlell’s[tdported [@Arnings[al{§i6.077[klIlion[Fdvenue;[iB.4%[ ]
grosslmlargin [add[§0.38[Edrnings(pér(sHare b pellantslakol&licited (]
testimony[fom [ihelieboperating[Witnesseslahd Lidvestor[itklations[t]
associates[“that[TanalystsCitoutinely[©8olicited [linformation Eifrom ]
companieslinladd er[falédeck[adsu m ptionslinlfteir[imlod elslinfad vancel:]
oflédrningsladnouncements.[i@byallfektified [fhatHd[fibquently[§dokel]
toliflternallidlationsldépartmentslidlid n[his[flod ellBY [iHem [Ehd [2dk([]
whether[His[Bdsumptionsltlere[#oolHigh [&d[idolow (G [inliHe FBall[E]
park,”[(Which[E8uggestslfdnalysts[fdoutinely[filpdated Edumbers[fih[T]
advancelaflfHel&drningsladnouncements.[Tt.[1511.(FRhy s[s pervisor[T]
confirmedlithatlfihvestorlitblationsCdepartmentsCbutinelyaksisted (]
analystsiwlith[dévelopinglthleirmlod els[:]

Moreover,[#e[8Videncel8stablished [Eat(NVIDIAhd [Dell’s[T]
investorlitblationsCplersonnelCtbutinely[#leaked " [ehrningsldatalfh ]
advancelatlgliarterly(Barnings.[&lppellantslidtrod uced [EXam p leslin[]
which[Bkllldsiders,liHcludinglidelHéad [BH{idvestor[RElations,iynn[X]
Tyson,[iselectivelyliid isclosed [lconfidentialfquarterlyEifinanciall]
information[2dguably[&imilar(id{tHelinsid e[ilformation[disclosed
Raylahd [@hoil#d[&ktablish[félationshipslialithCEihancialfirm s(iath o[£]
might[Bélin[algbsition [tdlBl y[Blel’sEtock [Hbr[Example [Eppellants[]
introduced [Z&n[EiémailliTortoralfidentEIN ewmanZsummarizing[a[]
conversation[He[Hhd [ith[Tson[in[ahich [EhelBd ggested [Flow 329
opex[Tvas][¥éasonable”[#dr[Dell’slithcoming[@larterlahd [l at(&he[]
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wasl#airlylebnfidentlah[§dperatinglidargin](@ahd [Igross(iargin].” [EEl
Tr.[5688:18-581:23.[7]

Noltéasonable[jdry[buld[(hhvelFdund[hbyond [Alxdasonable[]
doubt[ilatiNewmanlihd[@hiasson[khew [G[fkliberately[aloided[ ]
knowing,fHat[fhelinfformation[&diginated [lith [Edrporatelinlsid ers. R[]
general,Cihformationaboutlalfirm *sCfinancesCitbuld [ekrtainly EHe[T]
sufficiently[détailed[and[BloprietaryfolgérmitliHelinferenceltHatliHe[T]
tippeelkid ew [fHat[fHe[ilformation[&dm e[frbm [ad [inkid e[§du r ce . [l t[inl ]
thisledse [wherelthle[fihanciallinlformationlislaflalhatureli&gu larlyladd [F]
accuratelylidredicted EHy[fanalystCmhodeling,Cand CtheCtippeesCdre[T]
severallZlevels(iidemoved Eifrom EidhelEdource, Eithe[finferencefhat[f]
defendants(inew [r[hould CHave[lnown, (thatlthelfihformation[T]
originated [with[alkdrp oratelinkid erlislidwarranted .[Ell

Moreover,[elben[iflidetaillfahd [specificity(ebuld [slipp ort[ah[F]
inference[ablid (e mbturelaf{heEburce,[iEnnot,[lithoutli ore,[[]
permitlidn[fihferencelfds[fdoliithatlfdource’s[Zimproperfihotivelffor[T]
disclosure.[ffhat(sl8dpeciallylftlielRére, [Where[tHe[EVidence[Howed
thatl8drporatelilsid ersafliellahd (RIVIDIALEdgularlyl8dgaged [adith (]
analysts(idnd Edoutinely[fHelectively[fdisclosed Cthelfdamelftlype[Fdfl]
information.[Ifthus,[id [Aihht[Sf{iHe[¥dstim ony[{thuch (@ hich [Mas[T]
adduced [ftbm [fHe[&bvernment’slawn[litnesses)aboutltbeladcuracy[t]
of‘the[fhalysts’i&stimates[Zand [(the[Tklectivefdisclosuresfhy[fthe[T]
companieslthlemselves, [nd[Eationalljikyou1d [fihd [fHat(fhle[ip shvkre T
solalerwhelmingly[ElispiciouslhatlNewman[&ahd[@hiasson&ither[T]
knew[@aH@dnsciouslylaboided (khowing[fhat[fHelidformation[camel]
from[Edrporatelitlsiders(ai[iHat[tHoselitlsid ers[fdceived [Ady[Eérsonall]
benefitlinlébchangelflr [fhle[disclosure. [Hil

In[&Hort,[fHe[Barefacts[inl&d pp ortlailtHe[Gbvernment slieory ]
oflihle(¢dselade[ad[Ednsistentldith (Al [inlferenceldflinn ocenceladlah e[afl]
guilt.[EillhereltHe[&Vid encelsdew ed linlltHelfightlmlost[favorableltdliHe ]
prosecutionlfives[&dquallatlfibarly[BduallEircumstantiall&i pp ort[id[&l]
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theorylaf{idnocencel@s[alieory[at glilt,[iHat[&Videncelfbcessarily[]
fails(id[&dtablish[Glhilt[Eéyond[alfdasonableldbu bt [FHéelTinited[Siates[*]
v.[@lenn,[312[F]3d [58,[Z0[{@d [Clir .[2002).[1REcause[tHe[Government[T]
failed[fd[démonstrate[iHat[Nlew man[ahd[€hiasson[fhd [fHe[ihtent[fd["]
commitlidsider[tdading,[itl@Annot[Elstain[tHe[Zdnvictions[ah[Either[T]
the[sbibstantivelfihsiderittadingCebuntsCarCthelfcbnspiracyliebunt. [E]
United(Sfatesv IGhviria,[740[E d [i74,[183[@d [Elr [1984)[{[Wherelihle[F]
crime[édarged[islédnspiracy,[alEdnviction[&dnnot(bd[slstained [ihless[ ]
the[[Bovernmentlebtablishes(beyond &l ¥dasonable[doubtlihat[the["]
defendant[iad [fhel&d ecificlinkent(fdliolatelthe[&il bstantivelsthtute. )]
(internallfduotationEhharksCidmitted).Ei€onsequently, Five[fdeverse[£]
Newman[2hd[Ehiasson’s[@dnvictions[ahd[FdmandGadith [idstructions[]
toldism iss[fhle[inld ictm ent(ad(itlpdrtainsfalthlem .[1]

CONCLUSIONI[E]

Forlithelitbregoinglitbasons, [ e[MacatelitheliebnvictionsCahd[]
remand Cfbr(fthe[AdistrictlfdourtlibEd ismissLithelfihd ictmentlE ith [£]
prejudicelad(iflpértainslfalNewmanladd[Ehiasson [



